The October Term, 1974, was not a vintage year for those who follow the work of the Supreme Court through its criminal cases. It is not easy to overcome a sense of anticlimax produced by the Court's postponement until next term of its decisions in the death penalty cases. I When decided, those cases will almost necessarily constitute a highly significant chapter in our constitutional history. This is true because of the impact that any resolution of the litigation will produce on the administration of justice in this country, the sober issues of public morality that are inescapably involved, and because of the portentous questions presented concerning the continuing role of the Supreme Court as a primary source of our public policy.
Apart from the capital punishment cases, the term's gruel was rather thin. The most interesting case, Faretta v. California,' while important, is probably less significant than any of a number of constitutional adjudications handed down in recent years. For some observers, no news from the Burger Court is good news; and this is especially true in the criminal area. It is, of course, not literally accurate to describe the 1974 term as a period of "no news." Some decisions of interest were decided, and a number of characteristic tendencies of recent years were again given clear expression. Startling innovations, however, were few; and this fact provides an opportunity to scrutinize some aspects of the Court's work that are sometimes overlooked in periods of greater excitement. ant to proceed at trial "without counsel when he voluntarily and intelligently elects to do so."' The problems involved in this proposition are too difficult and extensive to receive more than cursory examination in these comments. Despite the fact that the case was decided six to three, with only three of the four Nixon appointees in dissent, the opinion of the Court delivered by Mr. Justice Stewart is unpersuasive both in its analysis of the constitutional language and in its effort to summon historical support for the result." The holding, furthermore, is not easy to reconcile with some recent adjudications of the Court. Justice Stewart concedes:
There can be no blinking the fact that the right of an accused to conduct his own defense seems to cut against the grain of the Court's decisions holding that the Constitution requires that no accused can be convicted and imprisoned unless he has been accorded the right to the assistance of counsel. '
Nor does the opinion deal satisfactorily with Singer v. United States. ' In that case it was held that waiver by the defendant of his right to trial by jury does not result in a right to a bench trial unless the judge and prosecutor also consent. "The ability to waive a constitutional right," it was said, "does not ordinarily carry with it the right to insist on the opposite of that right." ' If so, may it follow that 31d. at 807.
4The Court argues, for example, that because the language of the sixth amendment defines certain rights as being possessed by the accused, it follows that the power to assert them is likewise conferred personally on the accused without intervention of counsel. Id. at 819. Mr. Justice Blackmun in dissent responds: "Although I believe the specific guarantees of the Sixth Amendment are personal to the accused, I do not agree that the Sixth Amendment guarantees any particular procedural method of asserting those rights." Id. at 848 (Blackmun, J., dissenting).
waiver of the right to counsel does not confer on the defendant sole power to determine that he shall conduct his defense without a lawyer? Singer seems to cut strongly against the Faretta result, for the Court has recognized representation by counsel to be more vital to a fair hearing than jury trial.' Moreover, waiver of trial by jury ordinarily expedites rather than burdens the administration of justice, whereas the conduct of criminal defense by an untutored accused can delay and obstruct the progress of the trial.
The decision of Faretta leaves open a series of apprehensions and unanswered questions. Many of these are articulated by Mr. Justice Blackmun's dissenting opinion.' What must be shown to establish the fact of intentional and intelligent waiver of counsel?"' And will trial and appellate courts give the criteria fair application? Should or must a court appoint "standby" counsel and thus accord the defendant the advantages both of direct access to the jury and the advice of counsel?" What powers do courts possess to protect against disruptive and obstructive behavior of the accused conducting his defense?
Despite the difficulties and doubts created by the Faretta decision, the result may well be defensible on pragmatic grounds. On the one hand, the perils of an untutored defense are sufficiently obvious even to the untutored that fears of frequent refusals of assistance by the criminally accused may be overdrawn. On the other hand, there may be times in which the defendant will be advantaged by refusal of counsel. Given the persistent reluctance of the Court to open the door to any meaningful scrutiny of the competence of representation afforded indigent defendants12 and the ordinarily rigid restrictions on the power of such defendants to choose who will represent them at the trial, the alternative of pro se representation may not always be the worse of the evils. There is some evidence that Faretta was motivated less by a desire to represent himself than by a wish to avoid being represented by the public defender. "
There are more fundamental considerations, however. It is in the prosecution of "political" offenses that the greatest problems of disruption may be anticipated, but it is also in these cases that the opportunity for self-representation may be of greatest social utility. Reflections on the political trials of the 1960's suggest that one of the factors that most exacerbates the alienation of defendants and those sometimes substantial segments of the community who identify with the accused, is the inability of defendants to get before the tribunal any evidence relating to the motives that induced them to confront the law and to hazard their freedom. Although this failure may be dictated by proper standards of legal relevance, it contributes to frustration and to the bad reputation of courts among the disaffected population, and may thus in the long run weaken fidelity to the law."' There may perhaps be better ways to relax this insulation of juries from knowledge of defendants' motives than by granting the defendant direct access to thejury in his own defense. Nevertheless, in the absence of such alternatives, the pro se defense may in some instances reduce the sense of injustice that is engendered by such proceedings.
Beyond these utilitarian considerations, however, there is something attractive in a system willing to pay the costs of permitting individuals, well advised of the perils of their decisions, to confront the state without intermediaries. Perhaps the right of persons to stand alone against the state responds to the same respect for individual autonomy that finds expression in the privilege against self-incrimination. At the close of his dissent, Mr. Justice Blackmun quotes the old saw: "One who is his own lawyer has a fool for a client." " The advice implicit in this folk wisdom appeals to prudence and good sense. Yet the very notion of liberty encompasses a power of choice, which must mean, within very broad limits, the power to select what others believe to be the foolish rather than the wiser alternative. And so when Mr. Justice Blackmun complains that the Court "now bestows a constitutional right on one to make a fool of himself," " he appears unaware that this possibility is not unique to the right in question, but is a common characteristic of most constitutional liberties.
II.
For two generations the Supreme Court has been perhaps our most important source of criminal procedural law. What is very often overlooked, however, is that the Court is also an important source of the substantive law of crimes. Certainly this is true of the federal criminal law, but in recent years the Court has impinged on state law-making in this area, as well. In general, this portion of the Court's docket has attracted very little public attention, certainly none to compare with the almost compulsive scrutiny that is given to the emerging law of constitutional criminal procedure. At times, the almost off-hand attitudes revealed by the Court in its approach to important substantive issues suggests that it, too, shares some of the public insouciance toward the issues of crime definition. 11 Perhaps these attitudes reveal a general conviction in this country that is is only questions of process and procedure that "really matter." However that question is to be resolved, a number of interesting and a few important cases presenting issues of substantive criminal law were decided in the 1974 term. They deserve attention, and provide an occasion for reflections on the Court's role in this important field.
Perhaps the substantive area in which, over the years, the Court's performance has been most dismal is that relating to economic crimes and to other statutory offenses in which the prosectuion appears to have been wholly relieved of its obligations to establish the intention, knowledge, or recklessness of the accused or has at least been spared the full rigors of proof of the mens rea. The Court's opinions in these cases have often been unphilosophic, capricious, inadequately articulated, and lacking in sensitivity to the range of interests at stake." Last term's "There are certain categories of "substantive" issues toward which the Court has been anything but indifferent. These are cases in which federal constitutional limations are relied on to deny to government the power to designate certain kinds of behavior as criminal. Examples are the obscenity cases or cases involving alleged political subversion. While the issues involved can fairly be described as "substantive" in character, the relevant law is the specialized law of the first amendment, not what one might describe as general criminal law doctrine. The first amendment cases are, therefore, excluded from the generalizations made in the text. 
decision of United States v. Park
19 presented a problem arising under the Federal Food, Drug and Cosmetic Act. 20 The corporation of which the defendant Park was president distributed contaminated food in violation of the Act. No one suggested that Park had directly caused the contamination or had actual knowledge of the conditions that resulted in contamination. He had simply delegated to subordinates the task of avoiding such threats to health, and the latter had failed to achieve that result. Park was charged with criminal violations, and after trial was convicted.
American courts and legislatures have rarely revealed adequate concern for the issues of justice and expediency involved in imposing criminal sanctions on human defendants who lacked criminal knowledge or purpose. This lack of concern is even more disturbing when vicarious liability is involved; when, that is, the defendant not only lacked the mens rea, but also did not act to produce the forbidden result. 21 It is common ground that corporations and corporate employees should be held to very high standards of care when handling food and drugs for public consumption. Nonetheless, doctrines of strict liability can result in the imposition of criminal sanctions even when the satutes have succeeded in inspiring conformity with high standards of care; for adherence to the highest levels of prudence will not always avoid harms to the public. Because legal regulations can presumably inspire high standards of care but cannot guarantee that harm will never occur, it seems reasonable to urge that the person accused should be permitted to defend against the criminal charge on a showing that his behavior, despite the unfortunate result, was fully consistent with due care, however demanding the standard of what is "due" may be. this is susceptible to interpretation that Park is liable simply by virtue of his corporate presidency. The Chief Justice grants that "it would have been better to give an instruction more precisely relating the legal issues to the facts of the case," but concludes that there was no "abuse of discretion." 2 It is difficult to escape the conclusion that Park was entitled to a better run for his money than he received at the hands of the federal courts. This is doubly unfortunate in an area in which guidance from the Court has been weak and ambivalent, and in a case in which firm and principled direction would have been easy to supply.
When, considering the widespread public dissatisfaction with the federal use of conspiracy prosecutions, the Supreme Court of the United States decides a case that appears to weaken one of the very few doctrines calculated to restrict the resort by prosecutors to the conspiracy device, the holding is inevitably of interest and concern. Such a case is Iannelli v. United States,27 and the doctrine of limitation is known as Wharton's Rule. The latter has been defined as follows: "An agreement by two persons cannot be prosecuted as a conspiracy when the crime is of such a nature as to necessarily require the participation of two persons for its commission." 2 8 In
Iannelli the offense involved does "necessarily require the participation of two persons for its commis- ed, not only for violating the statute defining the substantive offense, but also for a conspiracy to violate that section. The issue was whether, given the fact that the substantive offense necessarily involved concerted behavior, the defendants could be convicted of both the substantive offense and conspiracy. A majority of the Court affirmed the convictions on both counts.
The case is treated by the Court merely as one of statutory interpretation. Only Mr. Justice Douglas was disposed to elevate the principle of Wharton's Rule to the level of a constitutional limitation. "0 Even so, it could be argued that Congress legislated with knowledge of Wharton's Rule, and therefore without expectation that the section in question could be used as a basis for both substantive and conspiracy prosecutions. Nor are Mr. Justice Powell's arguments to the contrary entirely persuasive. Thus, his explanation for the "five-person" requirement is that Congress, recognizing that the primary responsibility for enforcing gambling regulations is in the states, desired to restrict federal intervention to gambling enterprises of significant size."
1 That Congress was concerned with large rather than trivial manifestations of concerted behavior, however, does not in any way reduce the resemblances between the statutory crime and criminal conspiracy; and hence hardly supports the truncated operation of Wharton's Rule that the holding effects. The problem of statutory interpretation is difficult, however, and it is by no means clear that the majority opinion distorts congressional intentions and expectations. The statute was enacted as part of a governmental campaign against organized crime, and it may well reflect a purpose of the sort attributed to Congress in an earlier case involving a different federal statute: "... the determination of Congress to turn the screw of the criminal machinery.., tighter and tighter."
32
The issue may thus be whether there are sufficient indicia of such a purpose to justify the Court's disregard of the ordinary canon requiring strict interpretation of criminal statutes. However problematic the issue of interpretation may be, there is little realistic basis for the rather wistful hope conveyed by Mr. Justice Powell in the last paragraph [Vol. 66 of the Court's opinion, where it is said: "[W]e do not imply that the distinct nature of the crimes of conspiracy to violate and violation of § 1955 should prompt prosecutors to seek separate convictions in every case .... " ,. Judicial exhortations against excessive resort to the conspiracy count have not been effective in the past. There is no reason to think that they will succeed here.
The most important decision in this group of cases is Mullaney v. Wilbur. "' It is a surprising fact-that as basic a proposition as the one requiring proof of guilt beyond reasonable doubt was not squarely stated to be part of the requirements of due process until the 1970 decision of In re Winship, 35 and then in a case involving, not a criminal prosecution, but a delinquency proceeding in a juvenile court. Even though the principle was widely repeated long before the decision of Winship, its vitality was often sapped by state rules, particularly those relating to such "affirmative defenses" as self-defense and insanity, that place burdens of proof upon defendants to establish the facts-upon which those defenses rest."
6 Thus while courts spoke of the prosecutor's burden to prove guilt beyond reasonable doubt, defendants were at the same time being required to bear the onus of establishing contested facts pertinent to the issue of the accused's guilt or nonguilt.
Mulaney v. Wilbur involves an anachronistic feature of the law of Maine. Maine, as other courts of the Anglo-American legal system have been doing for some four centuries, reduces the grade of criminal homicide from murder to voluntary manslaughter in cases of some killings committed in "heat of passion." What was distinctive about Maine law were the principles that govern allocation of the burden of proof of facts relevant to the mitigation from murder to manslaughter. The theory of the Maine courts appears to be that murder and manslaughter are simply divisions of the same crime. Once the prosecution establishes that the killing was intentional, a presumption arises that the killing is with malice aforethought, which presumption prevails until the defendant proves by a preponderance of evidence that he acted in a heat of passion upon sudden provocation. It There may, however, be situations in which the broad rationale of Wilbur should be relaxed, although (it may be hoped) not in the way Justice Rehnquist urges. In some situations the consequence of forbidding the state to place a burden of proof on the defendant may be to deny the defendant an opportunity for exculpation that the legislature might otherwise be willing to allow. Thus, in "regulatory" offenses of the sort involved in the Park case discussed above, the legislatures may be induced to permit the defendant to escape liability by showing that his behavior was consistent with due care, but only if the defendant is required to assume the burden of proving it. To deny legislative power to place such a burden on the accused may simply result in the legislature's imposing strict liability and withholding defenses altogether. Obviously, the Wilbur case has not said the last word about these problems.
The cases discussed in this section are examples of one aspect of the Court's work in the criminal area that receives comparatively little attention from critics and commentators. 4 ' Yet these cases sometimes involve interests and values of considerable importance, and their cumulative significance for the decency and efficiency of the criminal process is very great. They deserve greater consideration than they customarily receive, and one suspects that the quality of the Court's performance might be enhanced by a more consistent critical scrutiny.
III.
In the course of his address at the Court's memorial tribute to Earl Warren in May 1975, Mr. Chief Justice Burger remarked:
Because criminal justice has such a high visibility and affects so many people, and because of the reality that thousands of years of effort by the human race has not produced effective solutions, there is a sharp divergence of opinion as to the ways and means to administer justice, even when there is a consensus on objectives." Many observers of the Burger Court's performance in criminal cases have been painfully conscious of the "sharp differences of opinion" that appear to separate the present Court from its predecessor.
"Another interesting problem of statutory interpretation is presented in United States v. Feola, 420 U.S. 671 (1975) . There the Court held that a federal statute punishing assaults on federal officers does not require the prosecution to prove that the accused knew that the person assailed was a federal officer. The result seems highly dubious.
'"421 U.S. xxvii (1975). 58387 U.S. 1 (1967). decision of the Court to the crisp technical grounds supplied by the Fifth Amendment, Mr. Chief Justice Burger felt called upon to argue at length that the Court's decision will not "diminish flexibility and informality to the extent that those qualities relate uniquely to the juvenile court system."" Even if one makes the dubious assumption that "flexibility and informality" are values to be pursued when the juvenile court is confronted with the obligation of determining whether the child did or did not commit the delinquent act, are these values of the kind that can be thought to qualify the clear and peremptory requirements of the double jeopardy clause? If not, is there not danger that such extraneous discussion may weaken the force of the constitutional holding and suggest qualifications neither intended nor desired?
The clearest indication that the Burger Court has not changed its spots is provided by the cases involving the exclusionary rule in the search and seizure area. It did not require the opinions of the 1974 term to demonstrate that the exclusionary rule, at least in the form approved in Mapp v. Ohio, 6' no longer commands the support of a majority of the Court. Last term's cases, nevertheless, provide abundant additional evidence. In Brown v. Illinois, as already noted, the Court invalidated the evidential use of an incriminating statement as the fruit of an illegal arrest." Although the defendant prevailed in the instant case, the opinion of Mr. Justice Blackmun includes the statement derived from United States v. Calandra 62 that "the exclusionary rule has never been interpreted to proscribe the use of illegally seized evidence in all proceedings or against all persons." 63 In a footnote hardly pertinent to the problem of the case Justice Blackmun asserts: "Members of the Court on occasion have indicated disenchantment with the rule.... Its efffcacT 'has been subject to some dispute." 4 Mr. Justice White concurred in the judgment on the ground that the police "knew or should have known" that their arrest of petitioner was without probable cause. 65 _ It is in United States v. Peltier" that the dismantling of Mapp is most clearly exposed to public gaze. The issue is whether the Almeida-Sanchez 67 principle, denying to immigration officers constitutional "Breed v. Jones, 421 U.S. at 535 (1975) .
stitute only a partial list of examples. It would border on the fantastic to deny that the values given priority by a majority of the present Court diverge drastically from those expressed in the Warren years. Nonetheless, it is well to recall that many of the most distinctive tendencies of the Burger Court had their origins in the closing years of Earl Warren's tenure when the country was oppressed by fear of the possible collapse of public order. 79 That the Burger Court frequently fails to reach acceptable levels of craftsmanship, skimps the hard tasks of rational persuasion, and is obsessed with achieving certain 79
These "origins" perhaps include: the "stop and frisk" case, Terry v. Ohio, 392 U.S. 1(1968); the failure of the Court to maintain the exclusionary rule on a principled basis; the failure to explore the implications of its holding in Katz v. United States, 389 U.S. 347 (1967); and the failure to deal adequately with the "waiver" problem in formulating and administering the Miranda rule. policy objectives, seems demonstrable. But these sins were not invented by the Burger Court.
What our recent experience does again demonstrate is the danger of relying so heavily as we have in the past upon the Supreme Court as the instrumentality to achieve efficiency and decency in the administration of American criminal justice. Many of those most appalled by the six years of the Burger Court have shirked the battle in the political and legislative arena. However difficult the conflict may prove to be, it is there that a large share of the effort must be expended in the years immediately ahead. In the meantime, the Burger Court should be criticized vigorously when circumstances warrant. One hopes that the criticism will be both rational and reasonably temperate, for extravagance of language can threaten the long-term vitality of the institution. This would be unfortunate, for we may need the Court again some day.
